
Exhibit 9                                                                    What Makes Removal of a Barrier Readily Achievable? 

What makes removal of a barrier "Readily Achievable"?  
 
 
The following paragraphs are taken, verbatim, from the Americans with Disabilities Act and the 
implementing Regulations and Technical Assistance Manuals published by the US Department of Justice. 
 
 
§36.304 <P36.304> REMOVAL OF BARRIERS. 
 
 §36.304(a) GENERAL.  A public accommodation shall remove architectural barriers in existing 

facilities, including communication barriers that are structural in nature, where such removal is readily 
achievable, i.e., easily accomplishable and able to be carried out without much difficulty or expense. 

  
 
 READILY ACHIEVABLE means easily accomplishable and able to be carried out without much 

difficulty or expense.  In determining whether an action is readily achievable factors to be considered 
include -- 

 
  (1) The nature and cost of the action needed under this part; 
 
  (2) The overall financial resources of the site or sites involved in the action; the number of persons 

employed at the site; the effect on expenses and resources; legitimate safety requirements that are 
necessary for safe operation, including crime prevention measures; or the impact otherwise of the 
action upon the operation of the site; 

 
  (3) The geographic separateness, and the administrative or fiscal relationship of the site or sites in 

question to any parent corporation or entity; 
 
  (4) If applicable, the overall financial resources of any parent corporation or entity; the overall size 

of the parent corporation or entity with respect to the number of its employees; the number, type, 
and location of its facilities; and 

 
  (5) If applicable, the type of operation or operations of any Parent Corporation or entity, including 

the composition, structure, and functions of the workforce of the parent corporation or entity. 
  
 
§36.304(c) PRIORITIES.  A public accommodation is urged to take measures to comply with the barrier 
removal requirements of this section in accordance with the following order of priorities. 
 
  §36.304(c)(1) First, a public accommodation should take measures to provide access to a place of 

public accommodation from public sidewalks, parking, or public transportation.  These measures 
include, for example, installing an entrance ramp, widening entrances, and providing accessible 
parking spaces. 

 
  §36.304(c)(2) Second, a public accommodation should take measures to provide access to those 

areas of a place of public accommodation where goods and services are made available to the 
public.  These measures include, for example, adjusting the layout of display racks, rearranging 
tables, providing Brailled and raised character signage, widening doors, providing visual alarms, 
and installing ramps. 
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  §36.304(c)(3) Third, a public accommodation should take measures to provide access to restroom 
facilities.  These measures include, for example, removal of obstructing furniture or vending 
machines, widening of doors, installation of ramps, providing accessible signage, widening of toilet 
stalls, and installation of grab bars. 

 
  §36.304(c)(4) Fourth, a public accommodation should take any other measures necessary to provide 

access to the goods, services, facilities, privileges, advantages, or accommodations of a place of 
public accommodation.  

 
 §36.304(f) SELLING OR SERVING SPACE.  The rearrangement of temporary or movable structures, 

such as furniture, equipment, and display racks is not readily achievable to the extent that it results in a 
significant loss of selling or serving space. 

  
 
§36.305 <P36.305> ALTERNATIVES TO BARRIER REMOVAL. 
 
 §36.305(a) GENERAL.  Where a public accommodation can demonstrate that barrier removal is not 

readily achievable, the public accommodation shall not fail to make its goods, services, facilities, 
privileges, advantages, or accommodations available through alternative methods, if those methods are 
readily achievable. 

 
 §36.305(b) EXAMPLES.  Examples of alternatives to barrier removal include, but are not limited to, 

the following actions -- 
 
  §36.305(b)(1) Providing curb service or home delivery; 
 
  §36.305(b)(2) Retrieving merchandise from inaccessible shelves or racks; 
 
   §36.305(b)(3) Relocating activities to accessible locations; 
 
§36.304(g) LIMITATION ON BARRIER REMOVAL OBLIGATIONS. 
 
  §36.304(g)(1) The requirements for barrier removal under §36.304 shall not be interpreted to exceed 

the standards for alterations in subpart D of this part. 
 
  §36.304(g)(2) To the extent that relevant standards for alterations are not provided in subpart D of 

this part, then the requirements of §36.304 shall not be interpreted to exceed the standards for new 
construction in subpart D of this part. 

  
 Although some commenters sought more specific numerical guidance on the definition of readily 

achievable, the Department has declined to establish in the final rule any kind of numerical formula for 
determining whether an action is readily achievable.  It would be difficult to devise a specific ceiling on 
compliance costs that would take into account the vast diversity of enterprises covered by the ADA's 
public accommodations requirements and the economic situation that any particular entity would find 
itself in at any moment.  The final rule, therefore, implements the flexible case-by-case approach 
chosen by Congress. 

 
 
 A number of commenters requested that security considerations be explicitly recognized as a factor in 

determining whether a barrier removal action is readily achievable.  The Department believes that 
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legitimate safety requirements, including crime prevention measures, may be taken into account so long 
as they are based on actual risks and are necessary for safe operation of the public accommodation.  
This point has been included in the definition. 

 
 Some commenters urged the Department not to consider acts of barrier removal in complete isolation 

from each other in determining whether they are readily achievable.  The Department believes that it is 
appropriate to consider the cost of other barrier removal actions as one factor in determining whether a 
measure is readily achievable. 

  
 
Some commenters raised specific questions as to how the barrier removal allocation would work as a 
practical matter.  Paragraph 36.201(b)(2) of the proposed rule provided that the burden of making readily 
achievable modifications within the tenant's place of public accommodation would shift to the landlord 
when the modifications were not readily achievable for the tenant or when the landlord denied a tenant's 
request for permission to make such modifications.  Commenters noted that the rule did not specify exactly 
when the burden would actually shift from tenant to landlord and whether the landlord would have to 
accept a tenant's word that a particular action is not readily achievable.  Others questioned if the tenant 
should be obligated to use alternative methods of barrier removal before the burden shifts.  In light of the 
fact that readily achievable removal of barriers can include such actions as moving of racks and displays, 
some commenters doubted the appropriateness of requiring a landlord to become involved in day-to-day 
operations of its tenants' businesses. 
 
The Department received widely differing comments in response to the preamble question asking whether 
landlord and tenant obligations should vary depending on the length of time remaining on an existing 
lease.  Many suggested that tenants should have no responsibilities in "shorter leases," which commenters 
defined as ranging anywhere from 90 days to three years.  Other commenters pointed out that the time 
remaining on the lease should not be a factor in the rule's allocation of responsibilities, but is relevant in 
determining what is readily achievable for the tenant.  The Department agrees with this latter approach and 
will interpret the rule in that manner. 
 
In recognition of the somewhat limited applicability of the allocation scheme contained in the proposed 
rule, paragraphs 36.201(b)(2) and 36.201(b)(3) have been deleted from the final rule.  The Department has 
substituted instead a statement that allocation of responsibility as between the parties for taking readily 
achievable measures to remove barriers and to provide auxiliary aids and services both in common areas 
and within places of public accommodation may be determined by the lease or other contractual 
relationships between the parties. The ADA was not intended to change existing landlord/tenant 
responsibilities as set forth in the lease.  By deleting specific provisions from the rule, the Department 
gives full recognition to this principle.  As between the landlord and tenant, the extent of responsibility for 
particular obligations may be, and in many cases probably will be, determined by contract. 
 
The suggested allocation of responsibilities contained in the proposed rule may be used if appropriate in a 
particular situation.  Thus, the landlord would generally be held responsible for making readily achievable 
changes and providing auxiliary aids and services in common areas and for modifying policies, practices, 
or procedures applicable to all tenants, and the tenant would generally be responsible for readily 
achievable changes, provision of auxiliary aids, and modification of policies within its own place of public 
accommodation. 
 
Many commenters objected to the proposed rule's allocation of responsibility for providing auxiliary aids 
and services solely to the tenant, pointing out that this exclusive allocation may not be appropriate in the 
case of larger public accommodations that operate their businesses by renting space out to smaller public 
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accommodations.  For example, large theaters often rent to smaller traveling companies and hospitals often 
rely on independent contractors to provide childbirth classes.  Groups representing persons with 
disabilities objected to the proposed rule because, in their view, it permitted the large theater or hospital to 
evade ADA responsibilities by leasing to independent smaller entities.  They suggested that these types of 
public accommodations are not really landlords because they are in the business of providing a service, 
rather than renting space, as in the case of a shopping center or office building landlord.  These 
commenters believed that responsibility for providing auxiliary aids should shift to the landlord, if the 
landlord relies on a smaller public accommodation or independent contractor to provide services closely 
related to those of the larger public accommodation, and if the needed auxiliary aids prove to be an undue 
burden for the smaller public accommodation.  The final rule no longer lists specific allocations to specific 
parties but, rather, leaves allocation of responsibilities to the lease negotiations.  Parties are, therefore, free 
to allocate the responsibility for auxiliary aids. 
  
 
Like §36.405, this section permits deference to the national interest in preserving significant historic 
structures.  Barrier removal would not be considered "readily achievable" if it would threaten or destroy 
the historic significance of a building or facility that is eligible for listing in the National Register of 
Historic Places under the National Historic Preservation Act (16 U.S.C.  470, et seq.), or is designated as 
historic under State or local law. 
  
 
The obligation to engage in readily achievable barrier removal is a continuing one.  Over time, barrier 
removal that initially was not readily achievable may later be required because of changed circumstances.  
Many commenters expressed support for the Department's position that the obligation to comply with 
§36.304 is continuing in nature.  Some urged that the rule require public accommodations to assess their 
compliance on at least an annual basis in light of changes in resources and other factors that would be 
relevant to determining what barrier removal measures would be readily achievable. 
 
Although the obligation to engage in readily achievable barrier removal is clearly a continuing duty, the 
Department has declined to establish any independent requirement for an annual assessment or 
self-evaluation.  It is best left to the public accommodations subject to §36.304 to establish policies to 
assess compliance that are appropriate to the particular circumstances faced by the wide range of public 
accommodations covered by the ADA.  However, even in the absence of an explicit regulatory 
requirement for periodic self- evaluations, the Department still urges public accommodations to establish 
procedures for an ongoing assessment of their compliance with the ADA's barrier removal requirements.  
The Department recommends that this process include appropriate consultation with individuals with 
disabilities or organizations representing them.  A serious effort at self-assessment and consultation can 
diminish the threat of litigation and save resources by identifying the most efficient means of providing 
required access. 
  
The Department has been asked for guidance on the best means for public accommodations to comply 
voluntarily with this section.  Such information is more appropriately part of the Department's technical 
assistance effort and will be forthcoming over the next several months.  The Department recommends, 
however, the development of an implementation plan designed to achieve compliance with the ADA's 
barrier removal requirements before they become effective on January 26, 1992.  Such a plan, if 
appropriately designed and diligently executed, could serve as evidence of a good faith effort to comply 
with the requirements of §36.304.  In developing an implementation plan for readily achievable barrier 
removal, a public accommodation should consult with local organizations representing persons with 
disabilities and solicit their suggestions for cost-effective means of making individual places of public 
accommodation accessible.  Such organizations may also be helpful in allocating scarce resources and 
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establishing priorities.  Local associations of businesses may want to encourage this process and serve as 
the forum for discussions on the local level between disability rights organizations and local businesses. 
 
Section 36.304(c) recommends priorities for public accommodations in removing barriers in existing 
facilities.  Because the resources available for barrier removal may not be adequate to remove all existing 
barriers at any given time, §36.304(c) suggests priorities for determining which types of barriers should be 
mitigated or eliminated first.  The purpose of these priorities is to facilitate long-term business planning 
and to maximize, in light of limited resources, the degree of effective access that will result from any given 
level of expenditure. 
 
Although many commenters expressed support for the concept of establishing priorities, a significant 
number objected to their mandatory nature in the proposed rule.  The Department shares the concern of 
these commenters that mandatory priorities would increase the likelihood of litigation and inappropriately 
reduce the discretion of public accommodations to determine the most effective mix of barrier removal 
measures to undertake in particular circumstances.  Therefore, in the final rule the priorities are no longer 
mandatory. 
  
A number of commenters requested clarification regarding how to determine when a public 
accommodation has discharged its obligation to remove barriers in existing facilities.  For example, is a 
hotel required by §36.304 to remove barriers in all of its guest rooms?  Or is some lesser percentage 
adequate?  A new paragraph 36.304(g) has been added to §36.304 to address this issue.  The Department 
believes that the degree of barrier removal required under §36.304 may be less, but certainly would not be 
required to exceed, the standards for alterations under the ADA Accessibility Guidelines incorporated by 
subpart D of this part (ADAAG).  The ADA's requirements for readily achievable barrier removal in 
existing facilities are intended to be substantially less rigorous than those for new construction and 
alterations.  It, therefore, would be obviously inappropriate to require actions under §36.304 that would 
exceed the ADAAG requirements.  Hotels, then, in order to satisfy the requirements of §36.304, would not 
be required to remove barriers in a higher percentage of rooms than required by ADAAG.  If relevant 
standards for alterations are not provided in ADAAG, then reference should be made to the standards for 
new construction. 
  
 
What barriers will it be "readily achievable" to remove?  There is no definitive answer to this question 
because determinations as to which barriers can be removed without much difficulty or expense must be 
made on a case-by-case basis. 
 
 The Department's regulation contains a list of 21 examples of modifications that may be readily 

achievable: 
 
  1) Installing ramps; 
 
  2) Making curb cuts in sidewalks and entrances; 
 
  3) Repositioning shelves; 
 
 
  4) Rearranging tables, chairs, vending machines, display racks, and other furniture; 
 
  5) Repositioning telephones; 
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  6) Adding raised markings on elevator control buttons; 
 
  7) Installing flashing alarm lights; 
 
  8) Widening doors; 
 
  9) Installing offset hinges to widen doorways; 
 
  10) Eliminating a turnstile or providing an alternative accessible path; 
 
  11) Installing accessible door hardware; 
 
  12) Installing grab bars in toilet stalls; 
 
  13) Rearranging toilet partitions to increase maneuvering space; 
 
  14) Insulating lavatory pipes under sinks to prevent burns; 
 
  15) Installing a raised toilet seat; 
 
  16) Installing a full-length bathroom mirror; 
 
  17) Repositioning the paper towel dispenser in a bathroom; 
 
  18) Creating designated accessible parking spaces; 
 
  19) Installing an accessible paper cup dispenser at an existing inaccessible water fountain; 
 
  20) Removing high pile, low density carpeting; or 
 
  21) Installing vehicle hand controls. 
 
 Businesses such as restaurants may need to rearrange tables and department stores may need to adjust 

their layout of racks and shelves in order to permit wheelchair access, but they are not required to do so 
if it would result in a significant loss of selling or serving space. 

 
 The list is intended to be illustrative.  Each of these modifications will be readily achievable in many 

instances, but not in all.  Whether or not any of these measures is readily achievable is to be determined 
on a case- by-case basis in light of the particular circumstances presented and the factors discussed 
above. 

 
 Are public accommodations required to retrofit existing buildings by adding elevators?  A public 

accommodation generally would not be required to remove a barrier to physical access posed by a 
flight of steps, if removal would require extensive ramping or an elevator.  The readily achievable 
standard does not require barrier removal that requires extensive restructuring or burdensome expense.  
Thus, where it is not readily achievable to do, the ADA would not require a public accommodation to 
provide access to an area reachable only by a flight of stairs. 

 
 Does a public accommodation have an obligation to search for accessible space?  A public 

accommodation is not required to lease space that is accessible.  However, upon leasing, the barrier 
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removal requirements for existing facilities apply.  In addition, any alterations to the space must meet 
the accessibility requirements for alterations. 

 
 Does the ADA require barrier removal in historic buildings?  Yes, if it is readily achievable.  However, 

the ADA takes into account the national interest in preserving significant historic structures.  Barrier 
removal would not be considered "readily achievable" if it would threaten or destroy the historic 
significance of a building or facility that is eligible for listing in the National Register of Historic Places 
under the National Historic Preservation Act (16 U.S.C. ■470, et seq.), or is designated as historic 
under State or local law. 

  
 
 Must barriers be removed in areas used only by employees?  No.  The "readily achievable" obligation 

to remove barriers in existing facilities does not extend to areas of a facility that are used exclusively by 
employees as work areas. 

 
 How can a public accommodation decide what needs to be done?  One effective approach is to conduct 

a "self-evaluation" of the facility to identify existing barriers.  The Department's regulation does not 
require public accommodations to conduct a self-evaluation.  However, public accommodations are 
urged to establish procedures for an ongoing assessment of their compliance with the ADA's barrier 
removal requirements.  This process should include consultation with individuals with disabilities or 
organizations representing them.  A serious effort at self-assessment and consultation can diminish the 
threat of litigation and save resources by identifying the most efficient means of providing required 
access. 

 
 If a public accommodation determines that its facilities have barriers that should be removed, but it is 

not readily achievable to undertake all of the modifications now, what should it do?  The Department 
recommends that a public accommodation develop an implementation plan designed to achieve 
compliance with the ADA's barrier removal requirements.  Such a plan, if appropriately designed and 
diligently executed, could serve as evidence of a good faith effort to comply with the ADA's barrier 
removal requirements. 

 
 In developing an implementation plan for readily achievable barrier removal, a public accommodation 

should consult with local organizations representing persons with disabilities to solicit their suggestions 
for cost-effective means of making individual places of public accommodation accessible.  These 
organizations may provide useful guidance to public accommodations in identifying the most 
significant barriers to remove, and the most efficient means of removing them. 

 
 If readily achievable modifications are being made in a single facility that has more than one restroom 

for each sex, should the public accommodation focus its resources on making one restroom for each sex 
fully accessible or should the public accommodation make some changes (e.g., lowering towel 
dispensers or installing grab bars) in each restroom?  This is a decision best made on a case-by-case 
basis after considering the specific barriers that need to be removed in that facility, and whether it is 
readily achievable to remove these barriers.  It is likely that if it is readily achievable to make one 
restroom fully accessible, that option would be preferred by the clients or customers of the facility. 

www.evanterry.com  Page 7 of 7 As of 7/7/10 email: eta@evanterry.com 


